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CONCLUSION OF DAY SEVEN OF HEARING
WITNESS & MR DUBOIS (WITNESSES)

CHAIRWOMAN:

Good afternoon, everyone.  Mr Stovell, before we broke, I mentioned that Commissioners will be invited to ask you some questions and you're still affirmed to tell the truth.  And so, we will start with Mrs. Lynda Milligan-Whyte, our first Commissioner.  

MRS. MILLIGAN-WHYTE:
Good afternoon, Mr.Stovell.  

WITNESS - MR. STOVELL:
Good afternoon.  

MRS. MILLIGAN-WHYTE:
Firstly, let me thank you for being here.  I was very impressed with your presentation and I think we've all learned something today.  

My question is very simple:  Relating to the Marsden Graveyard, who is currently the legal owner of the graveyard? 

WITNESS:

Well, my understanding is that the graveyard was not part of the sale – or part of the ownership – of the Bermuda Development Company.  That was left out of the sale of all the land.  

MRS. MILLIGAN-WHYTE:
Okay.

WITNESS:

And it didn't go to the Bermuda Development Company.  But how or where it wound up after that, I don't know how, you know… who became in charge of it after that.  

MRS. MILLIGAN-WHYTE:
Okay.  So, it wasn't conveyed to the Bermuda Development Corporation?

WITNESS:

No.

MRS. MILLIGAN-WHYTE:
In your knowledge?
WITNESS:


Not that I know of.  It was, like I said, not part of the agreement of the Bermuda Development Corporation.

MRS. MILLIGAN-WHYTE:
Do you know who is responsible for maintaining the graveyard?

WITNESS:


Well, my understanding is that the Bermuda Development Company promised to help to maintain it.  But based on what I've seen – now, well of course,  I'm going to be 72 years of age and that place has been around throughout the whole situation with Tucker's Town – it has been over 90-odd years now, I guess.  And, apparently, they didn't seem like they really maintained - took care of it – or maintained it any.

MRS. MILLIGAN-WHYTE:
One of my colleagues…

WITNESS:


Or whoever took over the Bermuda Development Company lands.

MRS. MILLIGAN-WHYTE:
Mr. Starling is one of the Commissioners and he would like to ask questions based on that issue as well.  Mr. Starling?

CHAIRWOMAN:

Go ahead, Mr. Starling.  

MR. STARLING:

Thank you.  Thank you, Commissioner Milligan-Whyte.  Good afternoon, Mr Stovell.
WITNESS:


Good afternoon.  

MR. STARLING:

Yeah.  So, it is quite interesting, looking at the question of ownership of the Cemetery.  I note, on point 24 of your submission, that you state your belief that you just reiterated – that the graveyard was exempt from the sale to the Bermuda Development Corporation.  

WITNESS:


Yeah.  Exempt from the sale.  Yes.  

MR. STARLING:

It's interesting that, after the sale, sometime during the 1920s… the time is not established… the perimeter walls were constructed.  There were no perimeter walls of the Cemetery pre-1920.  

WITNESS:


Mm-hmm.

MR. STARLING:

At some point, the eastern and northern walls were destroyed – sometime around the 1940s – when Mid Ocean was doing some landscaping.  

WITNESS:


Who?

MR. STARLING:

Mid Ocean Club were doing some landscaping.

WITNESS:


Mm-hmm.

MR. STARLING:

Maybe not Mid Ocean Club, but the – whatever the name of the business was at that time.  When you visited in 1989 to take those photos, am I understanding that the northern and eastern walls were not present?

WITNESS:


Well, these…well, the - I think it seemed like the southern third/the southern end – toward the southern end had a part of the, I guess, northern walls.  I'm not quite sure how the, you know, the latitude of the terra according to the direction, but the small facing more southward, about one-third of that, was missing.

MR. STARLING:

Right.  And I understand that the rest of the walls were rebuilt in around 1991.  And then there was the ground penetrating radar in 2011 which found evidence that the original graveyard expanded to the east.

WITNESS:


Yeah.

MR. STARLING:

Right? In your research, have you been able to get an idea of the size of the original graveyard?  

WITNESS:


Well, to tell you the truth we're – I've had some doubts about the size that it is now.

MR. STARLING:

Mm-hmm.
WITNESS:


And I/another friend of mine… well, not a descendant of Tucker's Town… we were looking at that and we were trying to look at any old method that we could find to try and get a true size of the graveyard.  And on the service maps we see something…

MR. STARLING:

Mm-hmm.

WITNESS:


We see something that seems different, seems odd.  The whole graveyard seems odd.  At the same time, this descendant has done a research into body count…

MR. STARLING:

Mm-hmm.

WITNESS:


…of people who had died in Tucker's Town.  She has come up with a count of 260-something people that she can't seem to find buried nowhere else in Bermuda.  

There's… none are ever unaccounted for.  So, if… and these are people that come from out Tucker's Town.  Now, if they're buried in Tucker's Town, we don't think that 260-something people fit in that little graveyard that's right there.

MR. STARLING:

If I can just then summarize what I understand from this conversation:  Sometime after 1920, walls were built marking out a cemetery but there's evidence that the original Cemetery extended beyond those walls and that there's lack of clarity on the ownership of the Cemetery itself…

WITNESS:


There is…

MR. STARLING:

…after 1920.

WITNESS:


There is a lack of clarity.  There seems to be some documents.  

We were trying to pinpoint late – you know, pinpoint – something to do with the land, the agreement with the Church and Tucker's - the Bermuda Development Company.  We're looking for those documents.  We can't seem to find them to find out what was the true…you know, the true position of the Cemetery.  They seemed to disappear or whatever.

MR. STARLING:

Okay.  Thank you.  I appreciate that.  I'm good.  

CHAIRWOMAN:

Thank you, Mr. Starling.  Mr. Perinchief?
MR. PERINCHIEF:

Good afternoon, Mr Stovell.

WITNESS:


Good afternoon.

MR. PERINCHIEF:

Mr Stovell, you submitted to this commission a letter and it is Exhibit 25.  I will just show you the letter.  

WITNESS:


Oh yeah.

MR. PERINCHIEF:

That was penned to the Resident Manager of the Mid Ocean Club Limited, Tucker's Town, dated 20th of October, 19…

WITNESS:


'52.

MR. PERINCHIEF:

'54.

WITNESS:


'54?

MR. PERINCHIEF:

Yes.  Nevertheless, don't worry.  It's all printed here, and you've agreed that that's the letter.

WITNESS:


Okay.

MR. PERINCHIEF:

You said you got it from the Bermuda Archives and it's clearly marked and stamped Bermuda Archives.

WITNESS:


Yeah.

MR. PERINCHIEF:

That letter was penned by the Colonial Secretary.  And first of all, it starts by saying:

I am directed to refer you to your letter of the 7th of October
And that would appear to me that a letter had been written by the Resident Manager of Mid Ocean Club to the Colonial Secretary.  

WITNESS:


Yeah.

MR. PERINCHIEF:

And it's my understanding from this letter as well that the Colonial Secretary was inquiring on behalf of his Excellency, the Governor of the day.  And it says:  

It is for these reasons that his Excellency, the Governor and Council, is seeking a clarification of the present position of the Mid Ocean Club….
WITNESS:

Mm-hmm.

MR. PERINCHIEF:

…and selling land to Bermudians.

WITNESS:


Mm-hmm.

MR. PERINCHIEF:

There was also, at the end of it, a request:  
I am also to inquire, whether as a matter of policy, all persons to whom land within the club's property is sold, are required to be members of the Mid Ocean Club.  
So, there would have been a response letter.

WITNESS:


Yeah.

MR. PERINCHIEF:

And I believe that you said that, in your inquiries at the archives, you had seen such letter.  

WITNESS:


Response letter, yes.  

MR. PERINCHIEF:

So, it is your opinion and your statement that there is a response…

WITNESS:


There is.

MR. PERINCHIEF:

… to this letter in the archives.  

WITNESS:


Yeah.

MR. PERINCHIEF:

All right.  I wouldn't expect you to know what that had said.  

WITNESS:


No.  We found the letter.  

MR. PERINCHIEF:

You found the letters.

WITNESS:


But we didn't get to put it in here with this.  But this here was responding to a letter before – beforehand.  

MR. PERINCHIEF:

Yes.  Yes.

WITNESS:


That was… I guess they were seeking permission from the Government or somebody…

MR. PERINCHIEF:

Yes.

WITNESS:


… to do whatever it is they wanted to do, and this was in response to that, writing them down about that.  But they responded to this letter too.  

MR. PERINCHIEF:

Yes.

WITNESS:


And the – it was a – it's a two-page letter, the other one that was the response.
MR. PERINCHIEF:

Yes.

WITNESS:


And it had - the President at the time was Mr. Edmund Gibbons.  

MR. PERINCHIEF:

Oh, yes.  Thank you very much, Mr. Stovell.  Your evidence has been invaluable in advancing what this Commission is trying to establish and we're… I'm eternally grateful to you… and so is the rest of the Commission.  Thank you very much sir.

WITNESS:


Thanks.

CHAIRWOMAN:

Thank you.  Now, Mrs. Binns' opportunity to ask.

MRS. BINNS:


Yes.  Good afternoon, Mr Stovell.

WITNESS:


Good afternoon.  

MRS. BINNS:


Your great-great-great-great grandfather, Josiah Smith.  

WITNESS:


Mm-hmm.
MRS. BINNS:


You said that he actually was a captain – was it captain?  

WITNESS:


Pilot.

MRS. BINNS:


A pilot?

WITNESS:


Pilot.  Yeah.

MRS. BINNS:


Was that locally?

WITNESS:


Well, you know, back then, the pilots used to… well, they used to have an outlook.  They used to look out…they used to compete.  There were other pilots and they used to compete to get to the ship.

MRS. BINNS:


Right.

WITNESS:


And he was one of those pilots that compete to get to the ship, and they used to have lookouts on the shore to see if they… a ship coming in… the first pilot to the ship got the job.  So yeah, he was one of those pilots.

MRS. BINNS:


Okay.  We understood from some of the evidence that was presented, that he was given property by the Queen; is that correct?

WITNESS:


Well, I don't know.  I couldn't tell you.  I haven't found anything to that effect.  

MRS. BINNS:


Right, and…

WITNESS:


It may have been.  

MRS. BINNS:


But do you know how many acres he actually owned?

WITNESS:


I don't know the exact acres, but I know that the land that Diana Smith was living on was about I think eight-and-a-half acres.  

MRS. BINNS:


Right.  But in total, do you know how many acres and how it was distributed? Just from your research.

WITNESS:


Now, what do you mean distributed? In his will?

MRS. BINNS:


In his will.  Yes.

WITNESS:


No.  We know that some of the members of the family don't get anything.

MRS. BINNS:


Right.  Would you have been a recipient, or a beneficiary, of that property if it had not been…

WITNESS:


Well, at…

MRS. BINNS:


Just hypothetically.  

WITNESS:


At first, because we do… I do have a copy of his will…

MRS. BINNS:


Mm-hmm.

WITNESS:


… and at first, I did not realize that… I thought like, you know, there was – I didn't think that I had a claim.  I thought maybe that would have been probably already paid out, but to my grandmother, you know, my great-great grandmother.  

MRS. BINNS:


Mm-hmm.

WITNESS:


But as we went, we found some information that showed that she never received anything, never received nothing.  Because she would just receive no money from the Bermuda Development Company for anything, and she did have children.

MRS. BINNS:


Okay.  Thank you very much.  

WITNESS:


Yeah.  

CHAIRWOMAN:

Thank you, Mrs. Binns.  Mrs. Forth?  

MRS. FORTH:

Good afternoon, Mr Stovell.  

WITNESS:


Good afternoon.

MRS. FORTH:

Good afternoon, Mr Stovell.  Thank you very much for what you have presented today.  It's great information.  And I'm rather interested in the letter that the Colonial Secretary sent to the Mid Ocean Club as Mr. Perinchief had pointed out, dated the 20th of October 1954.  

WITNESS:


Okay.

MRS. FORTH:

Because what I'm trying to establish, whether there was fair compensation for the people that were displaced based on, for instance, it's clearly indicated that not all the lands were used for tourism…

WITNESS:


Mm-hmm.

MRS. FORTH:

…and that at the end of the day, new Bermudians ended up owning parts of…

WITNESS:


… of this land, yes.
MRS. FORTH:

…Tucker's Town.  So, I'm trying to establish fair market value – or fair compensation – whether it was paid in cash to the people that were displaced or…

WITNESS:


Mm-hmm.

MRS. FORTH:

…land swap, which happened with some people.  

WITNESS:


With some people.  Yeah.

MRS. FORTH:

So I'm just trying to find out, based on the new ownership of these Bermudians, what they may have paid or the conveyance that will show what they… the purchase of the properties… where, the date based on when their properties were purchased by compulsory purchase, to just determine some sort of fairness.  
So, I understand from your comment that there was some sort of response, but you haven't presented it as evidence.  And do you think that maybe some of that documentation may be with the Mid Ocean Club as far as who – the dates of ownership? 

WITNESS:


You mean some of the documents?

MRS. FORTH:

Yes.  That will prove that who… what time, or when the lands were purchased… by the new owners.

WITNESS:


Well, you mean as far as this 1954…

MRS. FORTH:

Yes.  In… yes.  

WITNESS:


Yeah – those, yeah – later purchases.  I don't know.  I haven't… I think there's something that's still in process, in progress – if you understand.

MRS. FORTH:

Yes.

WITNESS:


Because…well, I'm not sure what they have paid for it.  

MRS. FORTH:

Yes.

WITNESS:


I don't know.  I haven't found out any – got any evidence, found any evidence – on what they paid… the newer people paid.  

MRS. FORTH:

Yes, yes.

WITNESS:


You know?  But the problem, I think the concern here, in this particular letter, was that – let me see if I could read that particular section: 

Your Executive… This is on the fourth area:

For your Executive Committee will appreciate that if there is any change of policy, the persons who were forced to sell their properties may well have genuine grounds for complaint.  

So, the whole idea of the Tucker's Town thing was… the whole acquisition of Tucker's Town was supposed to have been for tourists.

MRS. FORTH:

Yes.

WITNESS:


Not for sale to no Bermudians or nobody else like that there.  And this was the reason for this particular letter being sent to the Mid Ocean Club managers.  
And now the reply.  I'm sorry I don't have that letter here.  I did find the reply letter, but I don't have it in my file.  But a lot of it, the response to this, some of it just didn't make no sense.

MRS. FORTH:

And the other thing would be…

WITNESS:


Contradictory.  

MRS. FORTH:

Yes.  Because the other thing that will hopefully be revealed, the Executive Committee:  Who comprised of that Committee? It would be rather interesting.  

WITNESS:


Of the… oh well, yeah.  

MRS. FORTH:

Yes.

WITNESS:


I don't know who that might have been.  That would be some information we'd probably have to get from the Club.

MRS. FORTH:

Okay.

WITNESS:


Yeah.

MRS. FORTH:

Thank you very much.

WITNESS:


Okay.

CHAIRWOMAN:

Thank you, Mrs. Forth.  

WITNESS:


Oh, by the way, I know that Mr. Edmund Gibbons was the President of the Club at the time.  

MRS. FORTH:

That name again?

WITNESS:


Edmund Gibbons.

MRS. FORTH:

Edmund Gibbons?
WITNESS:


Edmund Gibbons, yes.

MRS. FORTH:

Okay.  Thank you very much.

CHAIRWOMAN:

Thank you, Mr Stovell and Mrs. Forth.  I'm going to allow Mrs. Binns to have a follow up question and then thereafter we'll have Mr Stovell.  Go ahead please, Mrs. Binns.

MRS. BINNS:


Yes.  Mr Stovell, you said you had sight of the response letter from Mid-Ocean Club.  Are you able to give us a brief synopsis of the response? Are you… can you remember what the response was to the Colonial Secretary's letter?

WITNESS:


I can't remember it right offhand, but I know one part of the letter where it said that… Mr. Gibbons said that he couldn't understand the reason why that they couldn't get permission to do what they wanted to do because Bermudians had been living on – had been buying the land from before, from the 1920s.

That meant that they were breaking the agreement, or the law, or whatever, you know, and they should not have been there even then, you know? 

MRS. BINNS:


Mm-hmm.

WITNESS:


So that was part of the response I know.

MRS. BINNS:


Okay.  Can you…

WITNESS:


But it seemed to contradict, you know, what they wanted to do.

MRS. BINNS:


Yeah.  Can you ensure that the Commission gets a copy of that response? 

WITNESS:


Yeah.

MRS. BINNS:


Please?  For our records.

WITNESS:


Okay.  Yeah.  Okay.

MRS. BINNS:


Thank you.  Thank you very much.  

CHAIRWOMAN:

Thank you, Mrs. Binns.  Mr Stovell?

MR. STOVELL:

Good afternoon, Mr Stovell.

WITNESS:


Good afternoon.

MR. STOVELL:

In your presentation earlier, you had mentioned that various sites… I think you said nine locations… for potential development had been identified throughout the island?
WITNESS:


Yes.

MR. STOVELL:

With reference to the tourism enclave.

WITNESS:


Yes.

MR. STOVELL:

Do you have knowledge of what the sites were, or where that…?
WITNESS:


I…

MR. STOVELL:

…information might be?

WITNESS:


I do have the knowledge of it.  But like I said, that's not been – that's not been – I have knowledge.  If you want me to forfeit that, I could forward.  

MR. STOVELL:

Forward it?

WITNESS:


Yeah.

MR. STOVELL:

Yes.  If you could kindly?  

WITNESS:


Yeah.

MR. STOVELL:

Just because, in previous presentations, it has been surmised but you have…

WITNESS:


I do have.  

MR. STOVELL:

You put some [inaudible] on it.

WITNESS:


The thing about that… what’s that again?  I’m sorry.
MR. STOVELL:

I say, you put some meat on the bones.

WITNESS:


Yes.  

MR. STOVELL:

So, we would love to have that information.

WITNESS:


Oh, okay.  Yeah, okay.  

MR. STOVELL:

Thank you.

CHAIRWOMAN:

Thank you, Mr, Stovell.  Any re-dress, Counsel? 

JR. COUNSEL:

No, no re-dress, Justice.  

CHAIRWOMAN:

Thank you, Mr. Stovell, for that information.

WITNESS:


Yeah.  Thank you.  

CHAIRWOMAN:

For now, that's the end of your evidence.  If we need to recall you, we will inform you in good time.

WITNESS:


Who?

CHAIRWOMAN:

If we need to call you to come back…

WITNESS:


Yes.

CHAIRWOMAN:

…and give any more evidence…

WITNESS:


Mm-hmm.

CHAIRWOMAN:

Because, as I have indicated, individuals have been served with adverse notice.  

WITNESS:


Mm-hmm.

CHAIRWOMAN:

Anything that they may consider is reputational damage.  

WITNESS:


Mm-hmm.

CHAIRWOMAN:

And so, if they wish to ask you any questions…

WITNESS:


Yes.

CHAIRWOMAN:

… we might have to bring you back.

WITNESS:


Okay.

CHAIRWOMAN:

But I will give you notice - adequate notice – so that you can be prepared.

WITNESS:


Oh, sure.  Yes.

CHAIRWOMAN:

Very well.  Thank you so much.

WITNESS:


Okay.

CHAIRWOMAN:

Yes.  Counsel, any other witness for the afternoon? 

JR. COUNSEL:

Yes.  

CHAIRWOMAN:

Could someone help to show Mr Stovell how to depart? 

JR. COUNSEL:

Also, Justice, is it possible that we could have a brief moment of recess just to prepare Mr. DuBois before he gives his evidence? 

CHAIRWOMAN:

How much time do you need? 

JR. COUNSEL:

Ten minutes?  

CHAIRWOMAN:

If you say 10, it's probably 20, but I'll give you 15.  

JR. COUNSEL:

Grateful, Justice.  We'll take 15.

CHAIRWOMAN:

All right.  Thank you.  

JR. COUNSEL:

Thank you.  



BREAK X 15 MINUTES
CHAIRWOMAN:

Good afternoon, Counsel; are we ready for your next witness?

JR. COUNSEL:

Yes.  Good afternoon, Justice.  We are ready.  Mr. DuBois is present.  If he could be sworn please.

(WITNESS, MR. DUBOIS, IS SWORN IN BY MRS DYER-TUCKER)

JR. COUNSEL:

Good afternoon, Mr. DuBois.

WITNESS:


Good afternoon, sir.

JR. COUNSEL:

Mr. DuBois, could you tell us your full name for the record please.

WITNESS:


Jerry Keith DuBois.

JR. COUNSEL:

Okay.  And Mr. DuBois, you are a member of the Tucker's Town Historical Society?

WITNESS:


Yes.  I'm a member of the Tucker's Town… a founding member actually.

JR. COUNSEL:

Founding member.  And what exactly is your position with that organization at this particular point in time?

WITNESS:


Well, I would be the Chairman.

JR. COUNSEL:

Chairman?
WITNESS:


Yes.

JR. COUNSEL:

Okay, Mr. DuBois.  In front of you, you have a copy of your witness statement…

WITNESS:


Yes.

JR. COUNSEL:

… which was taken by Mr. Carlton Adams.

WITNESS:


Yes.

JR. COUNSEL:

Yes?  Did you at all sign a copy of your witness statement?

WITNESS:


Yes, I did.  Yes.

JR. COUNSEL:

Okay.  Okay.  So Mr. DuBois, that document in front of you, is this in fact the correct witness statement that you took?

WITNESS:


Yes, it is.

JR. COUNSEL:

Okay.  So Mr. DuBois, what I'm… what I propose to do is now… is take you through your statement and have you give us some responses as to what you indicated for the Commission.  

WITNESS:


Okay.

JR. COUNSEL:

But first, Justice, if you could please have as JKD, Number 1, Mr. DuBois' statement as Exhibit 1.  

CHAIRWOMAN:

Very well, entered as Exhibit 1.  Statement entered as Exhibit 1.

JR. COUNSEL:

Thank you, Justice.  Okay.  Okay… so Mr. DuBois, in your role with the Tucker's Town Historical Society, you were aware of an article by Mr. Peter Smith?

WITNESS:


Yes, I was.  Yes.

JR. COUNSEL:

Okay.  And could you tell us a little bit about that article?

WITNESS:


Well, he was trying to explain that his father had… there was nothing wrong with what his father had done when he was actually sitting on the Committee during the land appropriations deal.  He was, you know, basically saying he had… he did nothing wrong.  That's what he's basically saying.

And I had read it, and in fact, I was always interested in Tucker's Town; and could never get any answers form my grandmother or anybody else.  So, I had no reference to say that he… his father did anything; you know?

JR. COUNSEL:

Mm-hmm.

WITNESS:


So, I called Denny Richardson up and I said, listen:  We need to start a research organization to see whether we can get to the bottom of this.  And he agreed, so we eventually started the Tucker's Town Historical Society and started to research immediately.

JR. COUNSEL:

Mm?  And, in terms of that, did anyone else assist you other than Mr. Richardson?

WITNESS:


Well, Denny wasn't actually with us at the time.  It was Erin Tucker.  
JR. COUNSEL:

Mm-hmm?
WITNESS:


Mr. Stovell, who we just talked to.

JR. COUNSEL:

Okay.

WITNESS:


Myself.  That's who actually started to do it – do the research.

JR. COUNSEL:

Okay.  And in terms of documentation information:  What documentation and/or information did you come to your knowledge from looking through the Government's archival records?

WITNESS:


Well, we looked at a lot of maps, we looked at a lot of the… a lot that was said in the House at the time.  It was so much - things that we looked at, and there was a lot of things we couldn't find.  

You know, we… some of the stuff, we're just finding now actually.  It was… it's a task.  This happened, you know, many years ago, and I suppose a lot of stuff has gone missing.

And, I mean, we haven't been able to get to the bottom of it as a result of us not being able to look at other records, like the Furness and Withy records.  And, I mean, there must have been discussions between… when it comes to the graveyard, there must have been some sort of discussion with the Church in Canada – with the Church here, you know?  All that sort of stuff.

I found some records – Furness and Withy records – in the U.K., when I was on the Internet.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


We haven't looked at that sort of stuff.  You know, it's a lot of information far and wide.  I mean the AME Church, obviously were talking to the AME Church here…

JR. COUNSEL:

Yes?
WITNESS:


…because they lost their Church.  All that stuff we haven't been able to get to.  Yeah.
JR. COUNSEL:

But, obviously, active information that you are searching for?

WITNESS:


Yeah.

JR. COUNSEL:

Okay.  I also see that you mentioned that you have deep family roots in Tucker's Town.
WITNESS:


I do, yes.

JR. COUNSEL:

Okay; could you give us a bit of information on your family roots in terms of Tucker's Town?

WITNESS:


Okay.  My grandfather, he's from the Basden side; right?  My great grandfather is… no, he's my great-great grandfather.

JR. COUNSEL:

Okay.

WITNESS:


My grandmother's great grandfather.  His name was Thomas Samuel Basden.  

JR. COUNSEL:

Okay.

WITNESS:


And he was a carpenter; you know?  He married Catherine Ann Jackson, the daughter of John Henry Jackson, in 1874.  They made their home in Hamilton Parish, Tucker's Town.  Thomas was very active in the Tucker's Town community and Bermuda society.  

He was also a member of the Odd Fellows’ Lodge and one of the early Board Members of the Berkeley Society.  

JR. COUNSEL:

Okay.

WITNESS:


He was very interested in education and Thomas could be seen raising funds late in the 1800s to build a school in Tucker's Town.

JR. COUNSEL:

And what was the name of that school?

WITNESS:


It was called the Talbot School.  

JR. COUNSEL:

Okay.

WITNESS:


Yes.  It's still standing there.  It’s still there.

JR. COUNSEL:

Okay.  And then you go on to mention to us about James Sullivan -Samuel Harvey.

WITNESS:


Yes.  That was my other grandfather.

JR. COUNSEL:

Okay.

WITNESS:


Yes.  

JR. COUNSEL:

And he was also a respected member of the Tucker's Town?

WITNESS:


He was.  He was a lay reader at the Marsden's Methodist Church.

JR. COUNSEL:

Okay.

WITNESS:


And he also practically built the school by himself.

JR. COUNSEL:

That obviously being the same school that your other great grandfather put…

WITNESS:


Yes.

JR. COUNSEL:

… monies into.  

WITNESS:


Yes.
JR. COUNSEL:

Okay.  So, the same Tucker's Town Talbot School.

WITNESS:


Yes.  

JR. COUNSEL:

Okay.  I also see that you were baptized at the current location of the…

WITNESS:


Yes, I am.  Yes, I was.

JR. COUNSEL:


… Marsden Church.

WITNESS:


Yes.

JR. COUNSEL:

So, are you still an active member there?

WITNESS:


No, I'm not.  

JR. COUNSEL:

Okay.  You mentioned that the old Church was sold; do you know who it was sold to?

WITNESS:


The old church would have been sold to the Bermuda Development Company.

JR. COUNSEL:

Mm-hmm?
WITNESS:


Kind of disappointing as to what, you know, the state of the Church now.  I thought they would have sold the Church to somebody who was respectful of historical buildings and architecture.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


But they immediately… well, they changed the façade probably like, I guess, ten years ago… completely changed it – and built onto it, and it was kind of – that was, yeah, that angered me a bit, yes.

JR. COUNSEL:

Mm.  And do you know roughly about the time that the old Church building was sold?

WITNESS:


It would have had to have been like, probably, in the mid- to late- 1920s, I would think.

JR. COUNSEL:

Mid to late 1920s?

WITNESS:


Because it was a process to get it anyway, to get the Church to sell it.  

JR. COUNSEL:

Okay.

WITNESS:


It was a process, so it took a while.

JR. COUNSEL:

Okay.  And would part of that process have been, according to The Methodist Church Act of 1880, that the Church wouldn't have been able to sell its property?

WITNESS:


Yes, they had to change the act.

JR. COUNSEL:

Okay.  So, you're aware of that Act being changed…

WITNESS:


Yes, yes.

JR. COUNSEL:

… in about 1920?

WITNESS:


Yes, it had to be changed.

JR. COUNSEL:

Okay.  And so, your understanding is that the Methodist Church sold the property to the Bermuda Development Company; is that correct?

WITNESS:


Yes.  They would have had to, so yes.  

JR. COUNSEL:

And that would have included the Church, but also the graveyard?

WITNESS:


No, the graveyard, as I understand it, it wasn't for sale.

JR. COUNSEL:

Okay.

WITNESS:


They never agreed to sell.  As far as I know, the Tucker's… the Bermuda Development Company promised to take care of it.

JR. COUNSEL:

Okay.

WITNESS:


If it is, in fact, the actual graveyard?  You know, there's been a lot of rumour about it being built sometime later on, you know?  

JR. COUNSEL:

Mm-hmm.

WITNESS:


There's no evidence that shows that the actual size of the graveyard is not the actual size that it shows.  It's/it was a lot bigger.  It would have to be because you're talking about just the people that we found were buried in there…

JR. COUNSEL:

Yes?
WITNESS:


…would be just under 200 people – 200, you know – so you couldn't get 200 people in that little, tiny graveyard.  So, I don't know where it was.  I mean, by the looks of it, by the walls – the original walls - that we saw on the service map, it would have had to go across two fairways.  

JR. COUNSEL:

Okay.  And, on your understanding, that property… so the entire scope of what you understood the graveyard to be, based on the service map, would that property still, as far as you understand, belong to the Marsden Church?

WITNESS:


Well, or if not, the descendants of the people in the graveyard.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


Yes.  Yes, I would think, because that wasn't sold.  

JR. COUNSEL:

Okay.

WITNESS:


So, my suggestion, right?  What really angered me at one point was the fact that:  If the graveyard is as big as they're saying it is, right?  It shows on the map…

JR. COUNSEL:

Yes.

WITNESS:


…then they would have had to destroy all those graves.  My grandfather was in there.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


You know, and it sounds like if what's said is true – and it makes sense – with 200 graves, that it would be bigger.

JR. COUNSEL:

Sure.

WITNESS:


And by the walls.  I mean, it goes all the way over to the Church, almost over to the church.  And usually during those days, they put graveyards right beside the Church.  

JR. COUNSEL:

Mm-hmm?
WITNESS:


You see?

JR. COUNSEL:

So as far as you understand, that only seems reasonable that it possibly could be as big as you saw in the service map.

WITNESS:


Yes, it's possible.  Yes.

JR. COUNSEL:

Okay.  And in terms of any further research, have you done any other research in terms of trying to ascertain any further the depth of the cemetery?

WITNESS:


We're still doing research.  

JR. COUNSEL:

Still doing research?
WITNESS:


Every time we look, the rabbit hole gets deeper; right?  It gets… doing this research on Tucker's Town, everything… every time we think we've made some headway, the rabbit hole gets deeper.

JR. COUNSEL:

Okay.

WITNESS:


And it's not a nice thing.

JR. COUNSEL:

Mm-hmm.

WITNESS:


What's going on – it’s not - you know?  I had to stop doing this research at one point because I had some issues with my health.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


And, you know, I found that doing it really upset me.

JR. COUNSEL:

Mm-hmm.

WITNESS: 


You know?  In fact, I – you know – I was not going to give any information because of that.  I just came out of Hospital quite recently.  But it does upset you a lot when you look at things like:  How big the graveyard possibly could have been.  It looks like it was that size.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


And you think about what actually could have – should have happened – or could have happened, right?  The graveyards being level to the ground, all those, you know:  Who does that?

JR. COUNSEL:

Sure.  

WITNESS:


Who does that?  I mean… and, you know, somebody asked me:  What do you want as a result of this?

JR. COUNSEL:

Yes?
WITNESS:


I don't even know anymore.  It's so much that's been done, you know, I just don't even… you know?  How do you sort something like that out?  You know?  I had some friends.  We actually… I actually took them down to the graveyard and they were shocked to see that there was a driving range over the graveyard, that's there now.

JR. COUNSEL:

Yes.

WITNESS:


And I was very upset.  But they seemed to be even more upset.  So upset, that they said:  Well, we could go up to Dockyard and start playing golf in the big graveyard up there, you know?  I said:  Don't do that, right?  

They were serious.  They were very serious.  Just to make a point, they said:  Well, we don't care if we get arrested, you know?  This is nonsense.  

JR. COUNSEL:

And when you say the old…the graveyard in Dockyard:  Could you explain to us which graveyard you're referring to?

WITNESS:


That would be the military graveyard.

JR. COUNSEL:

Okay, just for the record.

WITNESS:


Yeah.   

JR. COUNSEL:

Just wanted to be sure that was clear.  

WITNESS:


And I said:  Don't do that.  That's/it's… yeah, don't…

JR. COUNSEL:

Understandable.

WITNESS:


But they were pretty angry and… you know?  Because while we were standing there looking at this thing, they were hitting balls into it, you know.  We had told them:  We're down here; and it didn't make any difference.

JR. COUNSEL:

Mm-hmm.

WITNESS:


The issue is, is who actually gave permission to put that driving range there? 

JR. COUNSEL:

Sure.

WITNESS:


You know.  Because, knowing that – I mean, the issue was very hot at the time about the graveyard – it wasn't something obscure.  We were talking about it.  But who actually gave that permission? 



JR. COUNSEL:

So, one thing that we heard earlier today was from WITNESS that, in fact in 1996, there was a restoration done by the…

WITNESS:


Yes.

JR. COUNSEL:

… of the graveyard.

WITNESS:


Yes.

JR. COUNSEL:

Are you aware of that?

WITNESS:


Yes, I am.  Yes.

JR. COUNSEL:

Okay.  And are you aware of who might have been responsible for that restoration project?

WITNESS:


Well, I would think that the – either the Castle Harbour – at that time…

JR. COUNSEL:

Mm-hmm.

WITNESS:


It could have either been Castle or Tucker's Point.  But I think it was Castle Harbour.

JR. COUNSEL:

Okay.  So, we would like to show you a document.  

WITNESS:


Yeah.

JR. COUNSEL:

It is a document that Mr. Stovell presented but, based on what you've indicated, I think you would also be equally aware of it.  So, if you could put up WITNESS's page 10 of his Exhibit.  

WITNESS:


Is this monitor working here?  This monitor, is it working?

MALE:


Yeah.  Hold on.  

JR. COUNSEL:

 It should me… we're getting it to come up now, if you could just give it one second?  Hopefully it would work very momentarily.  

SR. COUNSEL:

Page 10?

JR. COUNSEL:

Page 10, yes.  

SR. COUNSEL:

Okay.  

WITNESS:


Yeah.  This, I remember this.

JR. COUNSEL:

We're going to also, Mr. DuBois, bring you a copy that we have that's printed.  I just want to ask you some questions in regard to that document, just so you could have it a bit easier than reading it off the screen.  I know sometimes that's a little bit hard.  

SR. COUNSEL:

He gave him a copy.  

JR. COUNSEL:

…I thought it was…
WITNESS:


All right.  Thank you.

JR. COUNSEL:

So Mr. DuBois, just take a cursory look at the document just so you're able to indicate for us:  Have you seen this Bermuda Sun article before?

WITNESS:


Yes.  I did.  I remember seeing this a while back.  

JR. COUNSEL:

Okay.  So…

WITNESS:


Bermuda Properties, yes.

JR. COUNSEL:

Yes.  So Mr. DuBois, if you could do me a favour:  If you look on the left-hand side of the document.

WITNESS:


Yes?
JR. COUNSEL:

At the bottom, it… the bottom of that first section…

WITNESS:


Yes?
JR. COUNSEL:

… it starts at:  ‘The graveyard served…’  

WITNESS:


Yes.  

JR. COUNSEL:

Could you go… could you read from there right across to where the second last sentence on the next set of the document there? 

WITNESS:


Sure.

JR. COUNSEL:

Second column, sorry.  Trying to get it right.  

WITNESS:


The grave…

JR. COUNSEL:

Yes.

WITNESS:


The graveyard serves two Tucker's Town Methodist Churches.  St. Philip’s AME Church and Marsden Memorial, but fell into disuse after more than 300 people were moved out.  In the years since, the stone wall enclosing the graveyard crumbled.  

The tops of the graves had collapsed and the whole area had become overgrown with vegetation.  Okay.  Marsden's Minister, Reverend Peter Tink [ph], said that the graves were a real mess.  

He said he discovered it when he was playing golf and found himself staring at an open grave.  For the last two years, Marsden's Church and Bermuda Properties, which owns Castle Harbour Property, have been working on restoring the graveyard.  

JR. COUNSEL:

So, would it be fair to assume, at this particular point in time – oh, sorry - and could we just read the next two sentences where it goes on to mention:

‘the overgrown was cleared…’
and so forth, right up until that next paragraph?  

WITNESS:


Okay.

JR. COUNSEL:

Full stop?
WITNESS:


The overgrowth was cleared away, the stone wall was rebuilt, and the tops of the graves were replaced.  All the work was paid for by the Bermuda Properties which will also maintain the graveyard.  Peter Parker…

JR. COUNSEL:

That's fine, because – sorry.  

WITNESS:


Okay sorry.  

JR. COUNSEL:

We could stop there, Mr. DuBois.  So, Mr. DuBois, based on what you see here:  Would it be, in your view, reasonable to believe that the Marsden Church would have been aware of the restoration efforts?

WITNESS:


Yes.  But, you see, my problem is this:  If the hotel or Bermuda Properties had promised – and it wouldn't have been them.

JR. COUNSEL:

Mm-hmm.

WITNESS:


You know – it would have been either the original Castle Harbour or the Bermuda Development Company, between those two.  Through the years, the graveyard fell in disrepair.

JR. COUNSEL:

Mm-hmm.

WITNESS:


I think it was a few people from the Devil's Hole community that actually saw the graveyard.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


All – it was overgrown and everything – and they alerted the public to what was going on.  So why did it take all of that to maintain the graveyard?  You know, they promised to keep it.  Now, I can understand that, as you have different companies that own a piece of property or a golf course like that.

JR. COUNSEL:

Mm-hmm.

WITNESS:


Communication, right?  From one company – who gets mixed up.

JR. COUNSEL:

Mm-hmm.

WITNESS:


But it was there for everybody to see.

JR. COUNSEL:

Sure.

WITNESS:


You know?

JR. COUNSEL:

Now, Mr. DuBois, why we brought this up was:  Is that earlier today the Marsden Church indicated that they weren't aware of the grave tops and that that was, I guess, the best way to put it, outside of their knowledge and that, when they received the documentation from Dr. Harris, they then acted upon what was given to them by Dr. Harris.  

WITNESS:


The grave tops?

JR. COUNSEL:

Yes.  The indication that the graves were moved, and the grave tops destroyed, by the Marsden Church.  Sorry, by Marsden Church in 2012.  You're aware of that, yes?

WITNESS:


Yes, yes.

JR. COUNSEL:

Yes.  So our understanding is, from what the Marsden Church has, at least alluded to today, is that they were not aware of this:  Grave tops being old, simply because they had relied on what Dr. Harris had said and that they didn’t know anything else.  

So, what I simply wanted to ask you is:  From what you are aware of, would that in fact be reasonable?

WITNESS:


Well, we were meeting with the Marsden Church…

JR. COUNSEL:

Okay?
WITNESS:


…on this project.  

JR. COUNSEL:

Okay.

WITNESS:


And, you know, we thought it was a good idea to do a scientific review on the whole thing.

JR. COUNSEL:

Mm-hmm.

WITNESS:


But nobody told us that they were going to destroy the graves; you know?  I was quite shocked when I got a call one day.

JR. COUNSEL:

Mm-hmm.

WITNESS:


He said he was a cab driver.  You know, he wouldn't give his name, and he told me that they had destroyed the tops of the graves.  
I said:  What do you mean? Well, you know, they're just big holes over the…just big holes where the graves are.

JR. COUNSEL:

Mm-hmm.

WITNESS:


So, I – you know, I said, well:  What?  And again, I called Denny.  I said, Denny; you know what's going on in Tucker's Town? He says, no.  He says, well, they just destroyed the graves.  
Now, like I said, nobody had told us that this was going to happen; right?  And even though we were in talks… we had two meetings with Marsden's Church.

JR. COUNSEL:

Yes.

WITNESS:


And with – and one with Dr. Harris before, you know, this happened.  And I can tell you:  I was physically sick when I went down there.  We went, Eugene Stovell; I mean, Denny picked us all up.  We went directly down to Tucker's… down to the graveyard and I was physically sick when I saw it; you know?

JR. COUNSEL:

I'm sure.

WITNESS:


I just couldn't believe what I saw.  And… there was Dr. Harris in the newspaper as unapologetic as possible; you know?  Yeah, that was a sight to see.  I mean, you've seen the picture; right?  The picture of the place.  

JR. COUNSEL:

Yes.  We did see.

WITNESS:


I mean, if you had a… if you had a relative buried in a graveyard, would you like to see something like that done?  You know, even though, there's a question of whether or not that is the actual graveyard at this point, but as far as I was concerned, at that point, that was the graveyard that my grandfather was buried in.

JR. COUNSEL:

Okay.  And then you also mentioned that:  In your perspective, there's been no respect shown for the Tucker's Town graveyard and that the former residents who lived in Tucker's Town seem to just be simply disregarded.

WITNESS:


It seems rarely that there was respect.  Only until somebody says something about it that something gets done about it.  But it'll sit there and sit there, until somebody complains; you know?  Either to the Church or to the Golf Club or, you know… it’s just… it's ridiculous.  

I mean, even these trees.  There are pictures of the graveyard that we took later on, after this thing that… where the properties down here.

JR. COUNSEL:

Mm-hmm.

WITNESS:


And you still had trees growing all over the place and stuff like that; you know?  It was ridiculous.

JR. COUNSEL:

Mm-hmm.  And you also mention how, you know, you were shocked to know about the Tucker's Point Golf Club making this the graveyard area…

WITNESS:


Part of it.

JR. COUNSEL:

… or part of it into a driving range.  

WITNESS:


Of course.  Who wouldn't be?

JR. COUNSEL:

Mm-hmm.

WITNESS:


What I'm saying is this:  This was during the time when the story was very much in the news.  

JR. COUNSEL:

Mm-hmm

WITNESS:


You know? That shows complete disrespect, and I want to know which political party, you know, was in charge of that?  Who was in during that time?  You know?  It's not/the disrespect doesn't start with Tucker's Point, you know?  It's enough blame to go all around.

JR. COUNSEL:

Mm-hmm.  And you also mentioned that you had filed a complaint with the police?

WITNESS:


Yeah.  It's the Tucker's Town Historical Society, yes, filed a complaint with the police… yes.

JR. COUNSEL:

And that was done in or about July 2014?

WITNESS:


Yes, yes.

JR. COUNSEL:

And that as far as you're aware, there has been no movement by the Bermuda Police Service in terms of this complaint?

WITNESS:


No, we haven't heard anything anyway.

JR. COUNSEL:

Sure.  And in terms of that particular aspect of it:  Filing a complaint and having no response, how are you feeling about that particular aspect of this issue?

WITNESS:


At some point, I had to check out because of my health.

JR. COUNSEL:

Okay.

WITNESS:


Right?  I even started to write about this, and I had to stop, right?  I mean, you have arrhythmia; you start getting dizzy and stuff like that regularly.  And you have to, you know, you can't do that sort of work.

JR. COUNSEL:

Mm-hmm.

WITNESS:


It's a lot of concentration.  But I did start; you know?  I started a story on Tucker's Town.

JR. COUNSEL:

And one final question:  In terms of subsequent to the police complaint and everything that you found with what's happening at Tucker's Point and the graveyard in general, have you had any conversations or have… or are you aware of conversations… between the organization, the Tucker's Point Historical – Tucker's Town Historical Society and Tucker's Point Hotel, in terms of this whole issue, or trying to come to a resolution? 

WITNESS:


Well, we've had meetings with Tucker's Point, yes.

JR. COUNSEL:

Yes.

WITNESS:


We've been part of meetings.  The Tucker's Town Historical Society has been in part in meetings with, in fact, Marsden Church and Tucker's Point; you know?

JR. COUNSEL:

Mm-hmm.

WITNESS:


I think Tucker's Point will probably do anything that Marsden Church wants.  

JR. COUNSEL:

Okay.

WITNESS:


Right?  I think… but I don't know…?  I think we have to be more aggressive about this, you know?  This is/I mean, that graveyard will be there 200 years.  You know – at least – well, 100 years I should say.  

And nobody seems to care.  Only when people are forced to do what they're supposed to do that they do things, you know? 

I was hoping that we could have got some sort of program when we first started to talk to Tucker's Point and Marsden's Church about this, so that you know, you wouldn't get to a point where everything's overgrown.  

JR. COUNSEL:

Mm-hmm.

WITNESS:


Stuff like that.  They have a, you know, a regular program to clean things up; you know?  But to no avail.  I mean…

JR. COUNSEL:

Okay.  Well, Mr. DuBois, I appreciate you giving your evidence today.  For me, those are my questions, but we also have present from the Marsden Church, Reverend Whalen, who has received adverse notice…

WITNESS:


Yes.

JR. COUNSEL:

… in terms of this whole issue.  And he may in fact have some questions for you next.  

WITNESS:


Yeah.

JR. COUNSEL:

So, I'll turn the floor over to him and then subsequently, after that, you will get some questions from the Commissioners.   And, if anything else comes as a result of that, we may have further questions for you but, at this time, those are my questions.

WITNESS:


Okay.  Thanks.

CHAIRWOMAN:

Is Pastor Whalen here?

WITNESS:


Yeah, he's in the back.

CHAIRWOMAN:

Will you be asking any questions?  Come forward please.  

PASTOR WHALEN:

Thank you Justice and Commissioners and Counsel.  Mr. DuBois?
WITNESS:


Yes.

PASTOR WHALEN:

Good afternoon.  The last question – I think it was the last question that the counsel was asking – I believe, was, if I understood correctly:  Were there any conversations between Tucker's Town Historical Society and Rosewood Tucker's Point since the removal of the grave tops?  I'm… that wasn't the question? 

WITNESS:


That was the question.  Yeah.  

PASTOR WHALEN:

Okay.  Maybe I misunderstood.  Okay.  So, with regards to after…I know we – the Church, Marsden Church and Tucker's Town Historical Society – had been meeting and…

WITNESS:


Yes.  We did.

PASTOR WHALEN:

… at various times, going all the way back to 2007, and even with CURB.  

WITNESS:


Yep.

PASTOR WHALEN:

Going up to Rosewood Tucker's Point… and we had set forth a list of grievances.  

WITNESS:


Yes.

PASTOR WHALEN:

And the first of which was to have the driving range relocated.

WITNESS:


Removed, yes.  Yes.  

PASTOR WHALEN:

Do you recall that?

WITNESS:


Yes, we did.

PASTOR WHALEN:

Right.  And so, it would be fair to say that Rosewood Tucker's Point did not concede to that point?

WITNESS:


They said it wasn't an option…
PASTOR WHALEN:

Yeah.

WITNESS:


… if I remember correctly, yes.

PASTOR WHALEN:

Okay.  Because I think you had mentioned that you thought that Rosewood Tucker's Point would do whatever the Church had asked.

WITNESS:


Well, they would… they were paying attention more to you guys that they were to us.  I mean, we, you know, we certainly made some recommendations after the meeting down at – during the meeting that we had when we all went down to Rosewood Point – and none of those, hardly any of those recommendations… you know, I didn't see any of them, you know, really done.

PASTOR WHALEN:

Right.

WITNESS:


You know?

PASTOR WHALEN:

But would you agree also that the Church had recommendations that Rosewood Tucker's Point had not fulfilled?  Actually, it's very frustrating.  

WITNESS:


Yes.  Of course.  Very frustrating.  

PASTOR WHALEN:

And especially dealing with the whole netting issues, been different general managers there and we – goalpost keeps on being moved.  

WITNESS:


See, the thing is, we are not in the position… I mean, you guys are the custodians of the graveyard.  We're not.

PASTOR WHALEN:

Right.

WITNESS:


Right? We have descendants buried in there and we're coming from the point of view that we want the graveyard to look halfway decent, you know, for the descendants.  

We have no real right to tell Tucker's Point anything.  You do.  You do.  You're the custodians.  

PASTOR WHALEN:

Right.

WITNESS:


Right? 

PASTOR WHALEN:

But collaboratively, we were both given voice.

WITNESS:


Oh, we tried.  Yes.

PASTOR WHALEN:

Yeah, we tried.

WITNESS:


We tried.  

PASTOR WHALEN:

I had spoken with, in questioning, with Mr. Stovell, earlier today.  He had mentioned that Tucker's Town Historical Society felt that they had been left out of the loop around the… that or if the recommendations from Dr. Harris and the ground penetrating survey.

WITNESS:


Well, no.  I think you misunderstand.  We were there at the meetings at the beginning with you and Dr. Harris.  I think what he really meant was that we didn't get a voice when the… well, whoever gave the decision to destroy the graveyard… we never got a voice.  Nobody called us to tell us what they were doing.  

PASTOR WHALEN:

Well, that's what I was speaking to.

WITNESS:


Yeah.

PASTOR WHALEN:

Right.

WITNESS:


No one.

PASTOR WHALEN:

So, the/so the Church – the trustees, not myself – I, of course, could not make such a decision.
WITNESS:


I never blamed you.

PASTOR WHALEN:

But the trustees I think, speaking on their behalf, in hindsight, definitely would concede that that was an error in judgment that we should…

WITNESS:


Who actually made that error in judgment?

PASTOR WHALEN:

Pardon?

WITNESS:


Who actually made that error in judgment?  I mean, you know, it's never been clear to us.  

PASTOR WHALEN:

Well, I'm just speaking of… with regards to not having the conversation with the Tucker's Town Historical Society, that we should have had further communication with Tucker's Town Historical Society.  And so, we apologize that that was not done, because a lot of this could have been avoided…

WITNESS:


Oh yeah.

PASTOR WHALEN:

… had that would have been done so.  But just wanted to be clear on the fact the Counsel has raised the question about the Church being unaware – or something about the grave tops.  What the recommendation that the church was – the trustees made a decision on – was that later addition of the concrete tops.  

And so when we were given the recommendation to restore it to a more natural, original state, they felt that that would be correct because, to the trustees' knowledge, most of whom had descendants, as you know, buried at Tucker's Town, most of the membership of Marsden came out of Tucker's Town; and they certainly would not want to desecrate their own graveyard.
They went along with the recommendation because they felt that these grave tops were added; and we didn't even know who added them or what.  And so, it was going back to the original situation.  

WITNESS:


It's been rumoured that that actually happened, yes.

PASTOR WHALEN:

Okay.  But, to my knowledge, the graves themselves were not destroyed.  You said that the graves themselves were…?
WITNESS:


We went down there.  I mean, the picture that I… when we went down to the graveyard…

PASTOR WHALEN:

The tops or the graves themselves?

WITNESS:


The whole graves were dug up.

PASTOR WHALEN:

The graves were dug up?

WITNESS:


Yeah.

PASTOR WHALEN:

Okay.  Well, that was not something that the Church was aware of or gave any consent to.

WITNESS:


Can't find the article.

PASTOR WHALEN:

But if you have that information, I would be curious as to…

WITNESS:


It wasn't just the tops that were removed.  The sides.  

JR. COUNSEL:

Okay.  What… I'm sorry.  We're trying to find out what's going on.  I'm not too sure what exactly is being shared.  

SR. COUNSEL:

It's an Exhibit.

WITNESS:


That's what we saw when we walked in the graveyard and we were shocked.  We were really shocked.  

SR. COUNSEL:

Can we… you're going to have to go up there.  

JR. COUNSEL:

Okay.  I'm going to… hang on, Mr. DuBois.  Let me just see the document just so we're all aware of what's going on so the Commissioners and everyone can also agree what's happening.  

WITNESS:


All the stones were replaced on the side.  You were down…you came down there I think at one point.

CHAIRWOMAN:

Could we go up…?
WITNESS:


And all the stones were replaced, put out on the side of…

CHAIRWOMAN:

Could it go up on the screen, Mr. Swan? 

WITNESS:


The stones from the side of the…

JR. COUNSEL:

Yes.  So, if you could put up on the screen…

WITNESS:


The stones from the side of the graves, everything was placed on the side…

PASTOR WHALEN:

Okay.

CHAIRWOMAN:

Hold on for a second for us.  Mr. DuBois.  

WITNESS:


Up against the wall… the wall.  They…

JR. COUNSEL:

Mr. DuBois, one second.  

WITNESS:


Yes.  

JR. COUNSEL:

We're just asking a quick… we're just getting the document up so that the Commissioners can follow you.  

WITNESS:


Okay.

JR. COUNSEL:

So, if you can put up the report that was done by the Royal Gazette.  I believe it was Mr Stovell 's Number… yeah.  It was page 17, I believe.  

SR. COUNSEL:

Yeah.

JR. COUNSEL:

16.  Sorry.  15? 

PASTOR WHALEN:

You just passed it, right there.  

SR. COUNSEL:

You’re at page 15?
JR. COUNSEL:

15.  Yeah, page 15.  

JR. COUNSEL:

Okay.  So, Mr. DuBois, can you just double-check to confirm that that is in fact the same document that you see on the screen there for us?

WITNESS:


Yes, it is.  Yes.

JR. COUNSEL:

Okay.  

PASTOR WHALEN:

Okay.  So, let's see.  So, my understanding, you're saying that this shows that the graves are dug up, or that the tops are…? 

WITNESS:


If you look at the sides of the graves, right?  They're gone, right?  If there was anybody in the first place, because if this was something that was put there just to appease people, and if the graveyard is really bigger…?
PASTOR WHALEN:

Yeah.

WITNESS:


Well, you know, that spins a whole different, you know?  

PASTOR WHALEN:

Right.

WITNESS:


But as far as I'm concerned, I mean, they were… yes.  Yes.  Some of the graves you can't even see the dividing wall, you know.  As we looked at, we were really shocked; right?

PASTOR WHALEN: 

Mm-hmm.

WITNESS:


And I was thinking, well.  Surely Marsden's couldn't have done this.

PASTOR WHALEN:

No.  Well, Marsden did not do this.

WITNESS:


Made the decision – made the decision to do this; right? You don't know what was going through our minds at the time.  

PASTOR WHALEN:

Yeah.

WITNESS:


But it was – because Denny has – I mean, everybody has family in there.  

PASTOR WHALEN:

Right.

WITNESS:


Everybody.  And…

PASTOR WHALEN:

As does the Church.

WITNESS:


But you were quiet for a long time.  When we walked up to this place and we looked at it, we were quiet for a very long time.

PASTOR WHALEN:

Okay.

WITNESS:


We just couldn't believe what we were seeing.

PASTOR WHALEN:

Right.  So, I'm just…I'm looking at the pictures, as are you, and I'm just trying to ascertain… because to the information that we have been operating with, there were no graves dug up – that the issues was the tops being removed.  And so, I think that this is what is causing a little bit of concern because, of course, the church would not have given any…

WITNESS:


No.

PASTOR WHALEN:

… consent for… and we were given assurances…

WITNESS:


I wish we had some more photos.

PASTOR WHALEN:

… but the graves were not destroyed themselves.

WITNESS:


I wish/we had some more photos and I could show you where some of the graves, the centre line, the centre wall, was even pulled up.

PASTOR WHALEN:

Okay.

WITNESS:


And like you said, the actual stones were placed against the perimeter wall and…

PASTOR WHALEN:

Do you have any information as to who actually carried out… I know that, to my knowledge, Dr. Harris was supposed to be overseeing the work, but do you know exactly who was contracted to do this?

WITNESS:


Well, it – it was…

PASTOR WHALEN:

Just to be clear:  The Church… we were not overseeing this… nor were we on site and we were not aware of actually when it was transpired.  But do you have information that you have it in print…  

JR. COUNSEL:

Justice.

WITNESS:


We have information.

PASTOR WHALEN:

Information as to who…

WITNESS:


I don't have it on me right now.

JR. COUNSEL:

Sorry, one second.  Reverend Whalen, one second.  Justice, I do understand that Reverend Whalen is trying to put forth the position on behalf of the Marsden Church.  

It would appear that a lot of what's being mentioned would be what Reverend Whalen and/or any of his parishioners may give evidence on.  So, I'm not quite sure if this particular avenue, at this point, is helpful.  We may in fact just be going back and forth about fundamental differences as to evidence.  

So, we would say, at this point, that our objection would be that if Reverend Whalen has any further questions to put to Mr. DuBois, he can do so.  But I think, if it's subject to his evidence, then that will be something that we can possibly deal with once he's raised, to give his evidence.  But I would think that, at this point, that particular course is not going to serve us well at this point.  

Yes.  Because as an example, Justice, Reverend Whalen has indicated that the Marsden Church simply was overseeing the project.  They didn't actually actively participate.  So…

PASTOR WHALEN:

No.  That's not what I said.  

JR. COUNSEL:

Sorry, my apologies.  

SR. COUNSEL:

He said he was not.

JR. COUNSEL:

They were not overseeing the project.

SR. COUNSEL:

But that's not the question.

JR. COUNSEL:

Yes.

CHAIRWOMAN:

But I believe Reverend Whalen has given – Pastor Whalen – has given an indication that he will be testifying in due course and he will be filing a statement, yes?  Is that correct?

PASTOR WHALEN:

Yes.  It's correct.

CHAIRWOMAN:

And a member - one of your parishioners will be filing a statement as well, yes?

PASTOR WHALEN:

A former Chairman of the trustee.  Yes.
CHAIRWOMAN:

Okay.  And so if there's anything that they will be saying in the statement, it can't be put to this witness at this stage because there's nothing before, you know Counsel, that can counter it or knew that it is forthcoming.  And so…

PASTOR WHALEN:

Yes, I understand.  

CHAIRWOMAN:

… refrain from asking those questions at this point.  You'll be given another opportunity to do so.  

PASTOR WHALEN:

Whether the last question…

CHAIRWOMAN:

Okay.

PASTOR WHALEN:

… is not in order with…?
CHAIRWOMAN:

Because Mr. DuBois is here and if we need to have him back, we can certainly do so.

PASTOR WHALEN:

Okay.  Can I ask about the question about…?
CHAIRWOMAN:

Yes.  Yes, go ahead.  Of course, if it…

PASTOR WHALEN:

I was asking if Mr. DuBois had information as to who actually carried out the work – the construction – who actually…?
WITNESS:


The only thing I could tell you right now is that Dr. Harris, he was the contact person; right?  He was the contact person.  I never met any of the scientists that came in.  

He was the only person that we actually talked to, and we talked to him when you were there; right?  So, I mean, I have that information home, but I don't have it with me right now.

PASTOR WHALEN:

Yeah.  Okay.  

WITNESS:


But he was in charge of the project; and that's all I can tell you.

PASTOR WHALEN:

Okay.  Thank you.  Yes, thank you, Justice.

CHAIRWOMAN:

Thank you, Mr. Whalen.  Commissioners will now ask a few questions, a few of the commissioners.  Could you start, Mrs. Forth? 

MRS. FORTH:

Yes.  I keep forgetting to turn on my mic.  Good afternoon, Mr. DuBois.

WITNESS:


Good afternoon, Ms. Forth.

MRS. FORTH:

I just have one question:  Do you know whether there is any supporting documentation, i.e. is there a formal contract between Tucker's Point and the trustees of the Marsden Church?  Or is it just an oral agreement as to who was to maintain the gravesite? 

WITNESS:


Yes.  There may be something in writing.  We haven't come across anything yet, but there may be.  Like I said, but I haven't seen anything yet.  There would have had to be at some point; you know?  These are the details that we can’t get our hands on, you know? 

MRS. FORTH:

Okay.  Thank you very much.  

CHAIRWOMAN:

Mr. Stovell, I believe you wish to ask something?  

WITNESS:


Good afternoon, Mr. DuBois.  

WITNESS:


Yes.  Good afternoon.

WITNESS:


Thank you for your submission thus far.  I just have one question and it's, I guess:  You being intricately involved in bringing – shedding light – on the aspect of the Tucker's Town’s history, as has been stated and reiterated in these proceedings, Bermuda is a place of laws.  Within that context, and your experiences of course, on the Tucker's Town burial grounds, do you believe that a legislative remedy is necessary to resolve the matter?

WITNESS:


It's possible that it may come to that I guess, you know?  It is possible that it would come to that.  We've had remedies like that for other – I mean in other historical societies, other buildings - you know?  It may have to come to that, because if it doesn't, then it possibly can happen again and again and again and again.  

You know, maybe it'll be another church or, you know, right now the churches now are not as full as they used to be, you know? 

A lot of the old churches.  But they have graveyards; you know?  In another, say 100 years, somebody comes along and then just completely disregards what was there; you know? 

WITNESS:


Thank you.  That's my only question.  

CHAIRWOMAN:

Thank you, Mr. Stovell.  Mr. Starling?
MR. STARLING:

Hi.  Good afternoon, Mr. DuBois.  

WITNESS:


Good afternoon, sir.  

MR. STARLING:

Between you and Mr Stovell and others, there's certainly a lot to think about regarding the Cemetery, which I will be reflecting on.  I would like to actually ask you a question outside of the issue of the Tucker's Town Cemetery and beyond your statement.  

I just want to take advantage of having you here:  Based on your statement, it seems clear to me that you have deep family roots in Tucker's Town.

WITNESS:


Yes.

MR. STARLING:

Did you have family members living in Tucker's Town in 1920?

WITNESS:


Yes.  I did.  My grandmother was living, and my great grandfather, and my great grandmother, they were living in – in fact, both sides of my family, from the Harveys… I had grandparents from the Harveys and from the Basdens living in Tucker's Town.  

And they were the last to sell, by the way.  Some of the last to sell anyway.  

MR. STARLING:

That was going to be my follow up question.

WITNESS:


Yeah.

MR. STARLING:

Was:  How much knowledge do you know about their experience with the expropriation in 1920 and would you be willing to share?

WITNESS:


Well, my grandmother was in her early teens.  Now, she was a very bright girl, and she would have remembered this; you know?  She would never talk about it.  
I'll tell you what:  The first time I even thought about Tucker's Town, I was about seven years old and I was walking down by Pink Beach Tennis Courts.  If you look across the Mangrove Lake, that's where our family house is.  It's still there.  The only thing that's changed, there was a screened-in porch there and they've actually built on there.  

But that's when I started to ask questions about Tucker's Town.

MR. STARLING:

Mm-hmm.

WITNESS:


But nobody would tell me.  I think the very first time I got the opportunity to visit that house was like in 2012.  I went down with a 95-year-old cousin and CURB – a few members from CURB – and the Tucker's Town Historical Society, and we looked around.  What a gorgeous place.  What… and, you know, looking at when it was actually sold… there's a story about it being sold in the Gazette.  

And they said it was a good… a nice house by any standard, right?  You know, my biggest issue about - one of the other issues - is that it was a backwater.  And I know why people say that.  So, they can justify, you know, the actual appropriation, you know?  But I, for instance, my grandfather – not Harvey - just a minute.  I've got something written down here.  
My grandfather, Thomas Basden, right?  He wasn't, like I said, he wasn't just a part of the Tucker's Town community.  You know, he was a part of the whole Bermuda society basically.  

He married into a very, very well-known family.  My grandmother's father was a big man in business.  This was just prior to Emancipation, you know.  And he would have never gotten into that family if he was part of a backwater.  Never.  I mean, his son, right, one of his sons became the second black Parliamentarian in Bermuda.  The other son became the very first lawyer in Bermuda; right?  Black lawyer.  He would have never gotten into that family if he was from a backwater.

MR. STARLING:

If I can just go back to the property:  Do you know how big it was and what the compensation was and whether, in your family history, it was fair? And that your family considered it fair?
WITNESS:


Well, we got… where I stay now, it's Harvey Hill and that's what we got from the Harvey side.  

From the Basden side, we got a piece of property down by… right across from Pink Beach.  It's still there.  My sister actually owns it; right?  I look at the property down in Tucker's Town.  

And I can't imagine what it looked like without the golf course.  But it was some space down there; you know?  It was some…you know?

I don't remember the full acreage right now.  You know, I didn't.  Right…I should have wrote all that stuff down, but I didn't.  I was/I rushed to do this; right? Because I did it at the last minute.  I wasn't going to present anything.
MR. STARLING:

Yeah.  I remember.

WITNESS:


Because I was dealing with my health.  But I put some things together, you know, I thought were pertinent.  But yeah, we got – in fact, my – on the Basden side, we got property and we got some money apparently.  You know, according to the Royal Gazette.

MR. STARLING:

Okay.

WITNESS:


Yes.

MR. STARLING:

Thank you for sharing some of your family history…

WITNESS:


Yes.

MR. STARLING:

… and helping us get an understanding of the situation in 1920.  Thank you.

CHAIRWOMAN:

Thank you, Mr. Starling.  Commissioners, any more questions?  This was it?  Any re-dress? 

JR. COUNSEL:

No re-dress, Justice.  

CHAIRWOMAN:

Thank you.  

Thank you, Mr. DuBois, for your time.  

WITNESS:


Thank you.

CHAIRWOMAN:

And helping us to understand what went on.  

WITNESS:


Okay.

CHAIRWOMAN:

And that's the end of your evidence for now.  In the event we need to recall you, we'll give you some notice.

WITNESS:


All right.

CHAIRWOMAN:

Because as I have indicated before, we have had to serve adverse notice on other individuals, which… what that means is:  If there has been any type of reputational damage that people may feel, because of the evidence, then they have an opportunity to come in and be heard.  

WITNESS:


Your Honour, I just found out that I was supposed to do this a couple of days ago.  You know, so… I was just found out that I was supposed to be here a couple of days ago.  

So, you know, I had been interviewed, but I didn't realize the interview would also include something like this.  I didn't know.  

CHAIRWOMAN:

Well, never mind.  A fuller thank-you.

WITNESS:


Okay.

CHAIRWOMAN:

Lovely.  And we might possibly need to call you again.

WITNESS:


All right.

CHAIRWOMAN:

And this time, we will try and give you more notice.

WITNESS:


All right, thanks.

CHAIRWOMAN:

Thank you very much.  Counsel, is that all your witness?

SR. COUNSEL:

Don't we have one more?

JR. COUNSEL:

No.  This one's tomorrow.  We have one more witness tomorrow, Justice, Mr. Richardson.  We have tomorrow Mr. Denny Richardson, but no more witnesses for today.  

CHAIRWOMAN:

… then if you have no witnesses… 

JR. COUNSEL:

Mic, Justice.  

CHAIRWOMAN:

Yeah.  If no witness, it's time to adjourn.  

JR. COUNSEL:

Yes.  It is.

CHAIRWOMAN:

I see that I've got… I'm getting a beckoning from behind to say that I'm not being heard.  So, I'm still getting used to my mic.  Thank you all.  

JR. COUNSEL:

Thank you Justice.

CHAIRWOMAN:

And we'll now adjourn until 10… until 10:00 a.m. in the morning.   
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